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THAM LUAN PONG GOP Y KIEN CHO
LUAT HOA GIAl, POI THOAI TAI TOA AN!
Du thao 3 dinh kém To trinh sé 26/TTr-TANDTC ngay 12 thang 08 nédm 2019

HGV. Nguyén Manh Diing? & LS. Ping Vii Minh Ha®

I.  CO SO PHAP LY PE XAY DUNG LUAT HOA GIAL POl THOAI TAI TOA AN

Hoa giai thudong duoc biét dén 1a mot thu tuc bat budc trong quy trinh té tung dan su tai Toa
an. Gan day vai sy ra doi caa Nghi dinh 22/2017/ND-CP vé Hoa giai thuong mai, hoa giai
dan tro nén quen thudc hon véi tu cach 1a mot phuong thic giai quyét thay thé ngoai toa an
dbi voi cac tranh chap kinh doanh thuong mai. Ngoai ra, hoa giai ciing duoc biét dén 1a mot
trong s co ché hoa giai ngoai té tung nhu: Hoa giai & co so theo quy dinh cua Luat Hoa giai
& co s&; hoa giai tranh chap lao dong ca nhan, tranh chip lao dong tap thé (vé quyén, loi ich)
theo quy dinh cua Bo luat Lao dong; hoa giai tranh chip dit dai tai Uy ban nhan dan cip x4
theo quy dinh cua Luat Dit dai; hoa giai cua to chirc dai dién tap thé quyén tac gia, quyén

lién quan theo quy dinh cua Luat S& hitu tri tug; hda giai giira to chirc, ca nhan kinh doanh

! Tham luan nay tiép néi Béng gop y kién cho Dy thao ngay 29/03/2019 nén tac gia bao luu nhiing van dé d4 duoc trinh bay tai
ban déng gép v kién nay ma khong lap lai & day:
https://www.academia.edu/38724549/%C4%90%C3%93NG G%C3%93P %C3%9D KINE1%BA%BEN D%E1%BB%B0 T
H%E1%BA%A20 3 NG%C3%80Y 29 03 2019 C%E1%BB%A6A LUYE1%BAYACT H%C3%92A GI%E1%BAY%A2|
%C4%90%E1%BB%901 THO%E1%BA%AO0l T%E1%BA%AO0l T%C3%92A %C3%81N_-

Reform_Proposal_to_the Draft Law on_Court Annexed Mediation_Version_dated 29th March 2019
2 Hoa giai vién Nguy&n Manh Diing, Ph6 giam dbc Trung tam hoa giai Viét Nam (VMC) thugc Trung tAm trong tai quéc té Viét
nam (VIAC) 1a Thac sy Luat (LL.M) chuyén nganh Giai quyét tranh chip quéc té cua Truong Luat Queen Mary thuce Pai hoc
Téng hop Luan dén (Anh), co trén 25 nim kinh nghiém luat su tranh tung tai Toa an céc cap vé cac tranh chip kinh doanh, thwong
mai, hang hai va dau tu qudc té. Ong nguyén Ia thanh vién T4 bién tap Ban soan thao Nghi dinh 22/CP cua Chinh phua vé Hoa giai
thuwong mai va dugc cdng nhan 1a hoa giai vién quéc té tai Trung thm hoa giai lién két gitra Trung quéc luc dia va Hong Kong
(MHJIMC), Trung tam hoa giai quéc té Nhat ban (JIMC Kyoto). Hoa giai vién Nguyén Manh Diing da cing céc chuyén gia hoa
giai qudc té cua JAMS (M§) t6 chirc cac khoa dao tao vé ki nang hoa giai cho Toa an tdi cao nam 2018 dudi sy tai tro ciia Cong
ty tai chinh quéc té IFC thugc Ngan hang thé gisi. Chi tiét xin lién hé: http://www.adr.com.vn/vi/

¥ Luat sw Dang Vii Minh Ha, trg Iy nghién ciru la thac sy Luat tai Dai hoc Leicester (Anh), luat su cao cap chuyén sau vé ADR cua
Cong ty Luat TNHH Tu van Boc Lap (Dzungsrt & Associates LLC): https://dzungsrt.com/our_people/dang-vu-minh-ha-2/
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hang hoa, dich vu va ngudi tiéu ding theo quy dinh cua Luat Bao vé quyén lgi ngudi tidu

dung.

Hoa giai tai toa an 12 mot co ché dic biét vira mang nhirng dic diém chung cua hoa giai ndi
chung nhung ciing ¢ nhirng nét dic thu riéng: day 1a mot bude cua qua trinh té tung (tién
t tung) va chiu su gidm sat cua Toa an, két qua hoa giai thanh s& dugc Toa an cong nhan.
Tuy nhién, viéc xay dung phép luat vé hoa giai tai toa an da dugc nghién ctu bai ban véi su
tham gia cua nhiéu chuyén gia trong nuéc va nudc ngodi. Cu thé, nam 2014, trong khudn
kho Du &n “Tang curong tiép cdn cdng ly va bdo vé quyén tai Viét Nam” (Du &n 58.492),
Chuong trinh phat trién Lién Hop Qudc (UNDP) d tai trg cho Toa an nhan dan tdi cao thuc
hién dé tai nghién ciu vé Hoa giai tai tod 4n Viét Nam vai sy tham gia va dong gop y kién
ctia cac chuyén gia nudc ngoai. Bén canh d6, Toa an ciing da thuc hién viéc thi diém hoa
giai tai tod &4n tai TAND thanh phd Hai Phong va 9 TAND cép huyén cua thanh phé sau d6

mé rong ra 16 tinh, thanh phé truc thudc Trung wong va da dat duoc nhiéu két qua tich cyc?.

Viéc nhan dugc sy dau tu ca vé nhan luc, tri luc va vat luc cho viéc xay dung hé thdng phap
luat vé hoa giai tai tod &n cho thay day 1a mot van dé quan trong va nhan duoc su quan tam
ctia cac co quan cO tham quyén lién quan. Vi vay, viéc xay dung phap luat vé hoa giai, ddi
thoai tai Toa an phai dira trén nhitng nén tang phap 1y co ban dé c6 thé dat dugc hiéu qua ap
dung cao va phi hop véi hé théng phép luat hién hanh tai Viét Nam va quéc té.

1. Nén tang phap ly theo luét Viét Nam
Hoa giai, d6i thoai tai Toa &n la tha tuc duoc tién hanh bai cac Hoa giai vién, di thoai vién

tai Toa &4n va la mot tha tuc tién td tung trong quy trinh giai quyét tranh chip tai Toa an. Vi

4 Theo To trinh s6 26/TTr-TANDTC vé Dy thao Luat Hoa giai, di thoai tai Toa an, sau 6 thang trién khai thuc hién tai Hai Phong,
hoat dong thi diém thi tuc hoa giai, d6i thoai tai Toa 4n da thu duoc nhitng thanh cdng nhét dinh, ty 1é hoa giai, ddi thoai thanh dat
76,2%. Sau thanh cong thi diém tai Hai Phong®, TANDTC mé rong trién khai thi diém tai 16 tinh, thanh phé truc thudc Trung
wong (thoi gian thi diém tir thang 11-2018 dén thang 9-2019). Tai cac dia phuong nay, cong tac thi diém da thu dugc nhiing két
qua tich cuc: qua 3 thang dau tién trién khai di hoa giai thanh, déi thoai thanh dwoc 15.016 vy, dat ty 18 74,08%.
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vay, Luat Hoa giai, ddi thoai tai Toa an phai dugc xay dung trén nén tang va pha hop voéi
vin ban phéap luat diéu chinh quy trinh té tung tai toa, d6 1a B luat T4 tung Dan sy 2015
(BLTTDS 2015) va Luat t6 tung hanh chinh.

Ngoai ra, vi hoa giai thuong mai va hoa giai tai tod an ciing mang nhiing dic diém chung
cua hoa giai ndi chung nén Luat Hoa giai di thoai tai Toa &n can phai tiép thu va ké thura
nhitng chuan muc cua hoa giai qubc té da duoc tiép thu mot phan trong Nghi dinh Hoa giai

thuong mai.
2. Nén tang phap luat quéc té
Phép luat hoa giai qudc té dwa trén 2 van ban co ban Ia:

(i) Luat mau cua UNCITRAL vé Hoa giai thwong mai quédc té va Thoa thuan giai quyét
tranh chap qudc té phat sinh tir Hoa giai nam 2018 (stra d6i Luat mau cua
UNCITRAL Vvé Hoa giai thuong mai qudc té nam 2002) (sau day goi tat la “Ludt
Mdu”)

(ii)  Cong uéc cua Lién Hiép Québc vé Cac thoa thuan giai quyét tranh chap québc té phat
sinh tir Hoa giai, con cd tén goi khac 1a Cong udc Singapore vé Hoa giai®.

Cong udc Singapore duoc Pai hoi dong Lién Hop Quéc théng qua tai ky hop 73 ngay 20
thang 12 ndm 2018 va vira dugc ky két chinh thic tai Singapore ngay 7 thang 8 nam 2019.
Hién nay, Cong udc da co 46 nude thanh vién ky két bao gom ca cac nude 16n nhu Hoa Ky,
Trung Qudc, cac nude thanh vien ASEAN nhu Singapore, Phillipines, Lao va déi tac dau tu
hang dau cua Viét Nam 1a Han Quéc. Cong wdc Singapore duoc ky vong ¢ y nghia phap Iy

quan trong di voi Hoa giai thuong mai quéc té tuong tu nhu Cong ude New York nam 1958

5 UNCITRAL Model Law on International Commercial Mediation and International Settlement Agreements Resulting from
Mediation 2018 https://uncitral.un.org/en/texts/mediation/modellaw/commercial_conciliation

6 United Nations Convention on International  Settlement  Agreements Resulting from  Mediation
https://uncitral.un.org/en/texts/mediation/conventions/international _settlement_agreements
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vé COng nhan va thi hanh phan quyét trong tai nudc ngoai ma Viét Nam ciing 1a mot thanh
vién.

Mic du Viét Nam chua ky két Cong u6e Singapore nhung viéc xay dung mot hé théng phap
luat vé hoa giai pht hop véi quy chuan quéc té 1a diéu can thiét dé tao diéu kién cho cac hoat
dong dau tu va xay dung niém tin cho cac nha dau tu nudc ngoai khi dau tu vao Viét Nam.
Hon nira, viéc sém hinh thanh mot hé thng phap luat chuan theo phap luat quéc té ciing han
ché viéc phai diéu chinh, sira d6i phap luat sau nay khi Viét Nam c6 ¥ dinh gia nhap cac

Diéu wéc qudc té.

Ngoai ra, viéc tham khao phap luat Hoa giai caa cac qudc gia c6 phap luat phat trién nhu
Han Quéc, Nhat Ban, Trung Qudc, Hoa Ky, An B9, B¢ nhu duoc trinh bay trong To trinh

cua Dy thao luat ciing 1a diéu can thiét va dang hoan nghénh.
PANH GIA CHUNG VE DU THAO LUAT HOA GIAL POI THOAI TAI TOA AN

Nhin chung, Du thao Luat Hoa giai, ddi thoai tai Toa 4n da thé hién dugc mot s6 nguyén tic
co ban cua viéc giai quyét tranh chap bang Hoa giai dwoc ghi nhan trong cac vian ban phap

luat quéc té bao gdom céc nguyén tic sau day.

Nguyén tic tw do, tw nguyén thoa thuin caa cac bén khi tham gia vao qué trinh hoa
giai:

Nguyén tic tu do, tw nguyén thoa thuan 12 nguyén tic co ban trong viéc giai quyét tranh chip
khdng chi bang hoa giai ma con bang trong tai. Nguyén tic duoc quy dinh tai Biéu 7 khoan
1 cua Luat mau’ (vé tu do ty nguyén thoa thuan phuong thirc tién hanh hoa giai) va Diéu 6

cua Luat Mau® (vé tu do lya chon va thay doi hoa giai vién). Pay 1a mét trong nhitng nguyén

7 Article 7. Conduct of mediation

1. The parties are free to agree, by reference to a set of rules or otherwise, on the manner in which the mediation is to be
conducted.

8 Article 6. Number and appointment of mediators
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tic co ban nhat cua viéc giai quyét tranh chap bang hoa giai. Ngoai quy dinh chung tai Diéu
3 khoan 1 caa Du thao®, nguy@n tic nay ciing da dugc thé hién xuyén suét trong cac diéu
khoan khac cua Dy thao, vi du nhu viée cac bén duoc quyén dong y hoic tir chdi tham gia
hoa giai, d6i thoai, yéu ciu tam dirng hodc chidm dut hoa giai, d6i thoai (Diéu 9 khoan 1 diém
a, Piéu 27 khoan 3), dugc lya chon, dé nghi thay d6i Hoa giai vién, di thoai vién (Piéu 9
khoan 1 diém d, Diéu 14 khoan 1 diém c), duoc quyén yéu cau gia han thoi gian hoa giai,
dbi thoai (Piéu 17 khoan 2), duoc quyén lya chon thoi gian, dia diém tién hanh hoa giai, ddi
thoai (Piéu 19 khoan 2). Piéu nay thé hién viéc Dy thao Luat Hoa giai, déi thoai tai Toa &n
d3 phan 4nh dung duoc tinh than caa viéc giai quyét tranh chap bang hoa giai, phu hop véi
phép luat qudc té, phu hop véi quy dinh cua céc luat khac 6 lién quan nhu BLTTDS, Nghi
dinh Hoa giai thwong mai, Luat Trong tai thuong mai.

Nguyén tac bao mat:

Pay 1a mot trong nhitng nguyén tic co ban cbt 18i gop phan tao nén su thanh cong cia hoa
giai boi khi cac bén tranh chip yén tam riang nhing 1oi khai, ching ¢, vin ban, v.v... ma
ho cung cip trong qua trinh hoa giai s& khdng trg thanh bang ching chéng lai ho truéc tod

thi ho méi 6 thé tu tin dua ra nhitng théng tin dé phuc vu cho viéc hoa giai. Nguyén tic

1. There shall be one mediator, unless the parties agree that there shall be two or more mediators.

2. The parties shall endeavour to reach agreement on a mediator or mediators, unless a different procedure for their
appointment has been agreed upon.

3. Parties may seek the assistance of an institution or person in connection with the appointment of mediators. In
particular:

(a) A party may request such an institution or person to recommend suitable persons to act as mediator; or

(b) The parties may agree that the appointment of one or more mediators be made directly by such an institution or
person.

4. In recommending or appointing individuals to act as mediator, the institution or person shall have regard to such
considerations as are likely to secure the appointment of an independent and impartial mediator and, where appropriate,
shall take into account the advisability of appointing a mediator of a nationality other than the nationalities of the parties.
5. When a person is approached in connection with his or her possible appointment as mediator, he or she shall disclose
any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence. A mediator, from
the time of his or her appointment and throughout the mediation proceedings, shall without delay disclose any such
circumstances to the parties unless they have already been informed of them by him or her.

9 Piéu 3. Nguyén tiic hoa giai, doi thoai

1. Cac bén tw nguyén tham gia hoa giai, doi thoai; tw nguyén thoa thuan, thong nhat phuong 4n hoa giai, doi thoai; binh
dang trong viéc thuc hién quyén va nghia vu.
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nay duoc thé hién duéi nhiéu diéu khoan khac nhau cia Luat Mau bao gdm Diéu 9 lién quan
dén viéc tiét 16 thong tin®, Bidu 10 vé tinh Bao mat*! va Biéu 11 vé gia tri chiing ct cua
nhitng théng tin thu dugc trong qué trinh hoa giai ¢ c4c trinh ty té tung khac!?. Nguyén tac
nay da nhan dugc Sy quan tam thich dang cua Ban soan thao va da duoc thé hién tai Diéu 4
(Bao mat thong tin) va Diéu 13 khoan 1 diém @ (Quyén, nghia vu ciia Hoa giai vién, Doi

thoai vién).

Tuy nhién, vi van dé lién quan dén gia tri ching cr ctia cac thong tin, tai liéu duoc cung cap

trong qua trinh hoa giai chua dugc quy dinh tai BLTTDS hay Luat Trong tai thwong mai,

10 Article 9. Disclosure of information
When the mediator receives information concerning the dispute from a party, the mediator may disclose the substance of
that information to any other party to the mediation. However, when a party gives any information to the mediator, subject
to a specific condition that it be kept confidential, that information shall not be disclosed to any other party to the
mediation.

1 Article 10. Confidentiality
Unless otherwise agreed by the parties, all information relating to the mediation proceedings shall be kept confidential,
except where disclosure is required under the law or for the purposes of implementation or enforcement of a settlement
agreement.

12 Article 11. Admissibility of evidence in other proceedings
1. A party to the mediation proceedings, the mediator and any third person, including those involved in the administration
of the mediation proceedings, shall not in arbitral, judicial or similar proceedings rely on, introduce as evidence or give
testimony or evidence regarding any of the following:
(a) An invitation by a party to engage in mediation proceedings or the fact that a party was willing to participate in
mediation proceedings;
(b) Views expressed or suggestions made by a party in the mediation in respect of a possible settlement of the dispute;
(c) Statements or admissions made by a party in the course of the mediation proceedings;
(d) Proposals made by the mediator;
(e) The fact that a party had indicated its willingness to accept a proposal for
settlement made by the mediator;
() A document prepared solely for purposes of the mediation proceedings.
2. Paragraph 1 of this article applies irrespective of the form of the information or evidence referred to therein.
3. The disclosure of the information referred to in paragraph 1 of this article shall not be ordered by an arbitral tribunal,
court or other competent governmental authority and, if such information is offered as evidence in contravention of
paragraph 1 of this article, that evidence shall be treated as inadmissible. Nevertheless, such information may be disclosed
or admitted in evidence to the extent required under the law or for the purposes of implementation or enforcement of a
settlement agreement.
4. The provisions of paragraphs 1, 2 and 3 of this article apply whether or not the arbitral, judicial or similar proceedings
relate to the dispute that is or was the subject matter of the mediation proceedings.
5. Subject to the limitations of paragraph 1 of this article, evidence that is otherwise admissible in arbitral or judicial or
similar proceedings does not become inadmissible as a consequence of having been used in a mediation.
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mot s6 tham phan hoic Hoi ddng trong tai cd thé yéu ciu cac bén cung cap cac tai liéu, thong
tin trong qué trinh hoa giai dé phuc vu viéc xét xir trong quy trinh té tung sau nay néu viéc
hoa giai khéng thanh. Do d6, chung t6i cho rang nén quy dinh cu thé van dé nay va chi gisi
han viéc cung cip cac tai liéu, thdng tin nham phuc vu cho muyc dich cong nhan két qua hoa
giai thanh. Hon nira, ciing can quy dinh r viéc cac bén chap nhan rang nhitng trinh bay, trao
dbi gitra cac bén lién quan hoic gitra cac bén lién quan va hoa giai vién, di thoai vién trong
qua trinh hoa giai, d6i thoai s& khéng c6 gia tri chung ci tai bat ky trinh tu té tung trong tai
hoac toa an nao.

Khéng tinh vao thoi hiéu khéi kién thoi gian giai quyét tranh chap bang hoa giai:

Mot trong nhiing van d& ma cac bén tranh chap lo ngai khi lya chon giai quyét tranh chap
bang hoa giai 12 qué trinh hoa giai kéo dai s& 1am hét thoi hiéu khoi kién. Tuy nhién, dé giai
quyét van dé nay, Du thao Luat da quy dinh viéc thoi gian hoa giai s& khong tinh vao thoi
hiéu khai kién tai Biéu 16 khoan 7. Biéu nay tao cho céc bén tdm ly thoai mai khi tién hanh
hoa giai ma khong phai lo ngai vé van dé thai hiéu.

Tinh déc 1ap, khach quan va quy tic hanh xir chuyén nghiép cia Hoa giai vién:

Tinh doc lap, khach quan cua Hoa giai vién 1a mot trong sé nhitng nguyén tic co ban cua
hoa giai cd vai trd quyét dinh dén su thanh cong cta phuwong thirc hoa giai boi viéc hoa giai
chi thuc sy hiéu qua va c6 lgi cho cac bén tranh chap néu hoa giai vién dam bao sy doc 1ap
va khéch quan caa minh khi tién hanh hoa giai. Dy thao hién nay da thé hién duoc mot phan

ctia nguyeén tic nay ddi véi nghia vu doc 1ap, khach quan cua Hoa giai vién, Déi thoai vién
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tai Diéu 13 khoan 2 diém b, e va g*® va Diéu 14 khoan 1 diém b**. Tuy nhién, Du thao chua
giai quyét duogc triét dé van dé vé tinh doc lap va khach quan cua Hoa giai vién trong giai
doan c6ng nhan két qua hoa giai thanh, diéu nay s& duoc ching toi phan tich cu thé trong

phan lién quan dén cdng nhan két qua hoa giai thanh dudi day.

Mic du Du thao di thé hién dugc phan ndo cic nguyén tic co ban cua hoa giai dugc ghi
nhan trong cac van kién qudc té, tuy nhién van con cac quy dinh trong Du thao hién tai van
chua thuc sy phan anh duoc day da cac nguyén tic co ban, ddng thoi van con mot sé su khac
biét va khdng rd rang giira quy dinh cua Dy thao va quy dinh cia vin ban phép luat té tung
hién hanh nhu BLTTDS, Luét t6 tung hanh chinh.

Vi vy, dé viéc giai quyét tranh chap bang hoa giai, d6i thoai tai Toa an dat hiéu qua tbi wu
va s& duoc cong ddong doanh nghiép tin tueang lva chon, ching t6i xin dua ra mot sé khuyén

nghi sau day.

I11. NHUNG PIEM CAN SUA POl BO SUNG TRONG DU THAO PE THU TUC HOA
GIAI POl THOAI PAT PUQC HIEU QUA CAO VA PEM LAI LQI ICH TOI UU
CHO DOANH NGHIEP

Toa an 13 co quan t6 tung duy nhat c6 tham quyén giai quyét cac tranh chip vé dan su nhu
hén nhan gia dinh, lao dong, thira ké, v.v... va do d6 su ra doi cia co ché hoa giai, ddi thoai
tai Toa 4n duoc tién hanh bai cac Hoa giai vién, Ddi thoai vién chic chic sé& tré thanh mot

phuong thirc hitu hiéu dé hd tro giam tai cong viéc cua Toa an hién nay. Tuy nhién, ddi V6i

13 piéu 13. Quyén, nghia vu ciia Hoa gidi vién, Péi thogi vién
2. Hoa gidi vién, Péi thogi vién cé nghia vu sau ddy:
b) Tuén thi phap ludt, vé tu, khdach quan;
[-]
e) Khong duwoc nhdn tién, lgi ich tir cac bén tham gia hoa gidi, doi thogi;
g) Tar chai tién hanh hoa gidi, déi thogi néu ban than c6 quyén loi, nghia vu lién quan d@én vu viéc hoa gidi, doi thogi
hogc Vi ly do khac c6 thé ddn dén khong vé ne, khdach quan trong qud trinh hoa gidi, doi thoai;
14 Piéu 14. Thay doi Hoa gidi vién, Péi thogi vién
1. Hoa gidi vién, Poi thogi vién phdi tir chéi hodc bi thay d@éi khi thuge mét trong cac trieong hop sau day:
b) C6 can cir rd rang cho rang ho cé thé khdng vo tir, khach quan trong khi 1am nhiém vy;
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céc tranh chip kinh doanh thuwong mai, cac bén tranh chap, phan Ién 1a cac doanh nghiép
trong nudc va nudc ngoai, co nhiéu su lva chon dé giai quyét tranh chap ngoai Toa an, vi du
nhu co ché trong tai, hoa giai thuong mai va do d6, dé cac bén tranh chap c6 thé tin tuéng
lya chon hoa giai tai toa 4n thi vin ban phap luat diéu chinh phwong thuc ndy can phai phu
hop véi nhu ciu caa doanh nghiép, tao cac diéu kién thuan loi cho doanh nghiép khi sir dung
phuong thirc nay. Bé dat duoc muc tiéu ndy, ching t6i xin duoc dua ra mot sb kién nghi
dudi day dé hoan thién Du thao Luat nhu sau.

1. T6i wu hoa thoi gian giai quyét tranh chip bang hoa giai tai tod 4n bing viéce quy dinh
cu thé cac trudong hop khong dwoc hoa giai tai tod 4n va tae diéu kién cho c4c bén tranh

chap lwa chon hoa giai tién td tung hodc hoa giai trong té tung
1.1.  Quy dinh cu thé c4c trwong hep khong dwec hoa giai tai tod an

BLTTDS di ¢6 quy dinh vé cac truong hop khong duoc tién hanh hoa giai, cu thé tai Biéu
206, bao gém:

1. Yéu cau doi boi thurong Vi Iy do gay thiét hai d@én tai san cia Nha nudc.

2. Nhitng vu &n phat sinh tir giao dich dan sw vi pham diéu cam cua lugt hogc trai

dao dirc Xa hoi.
Vi thu tuc hoa giai, ddi thoai tai Toa an 1a mot thu tuc tién té tung ciing nam trong quy trinh
t tung dan sy nén van phai bao dam sy thdng nhét véi BLTTDS. Do d6, dé giam thiéu thoi
gian Tham phan tham gia viéc hoa giai, ddi thoai tai Toa an xem xét hd so trudc khi phan
cong hoa giai vién, dbi thoai vién tién hanh viéc hoa giai, dbi thoai, Dy thao Luat can quy
dinh 13 cac truong hop khong duoc tién hanh hoa giai, phu hop vaéi Biéu 206 BLTTDS.
Mic du Diéu 16 khoan 4 cua Du thao dd quy dinh rang Tham phan lam cong tac hoa giai,
dbi thoai do Chanh &n Toa an phan cong s& phan cong Hoa giai vién, Ddi thoai vién dé tién

hanh hoa giai, d6i thoai néu vu an khong thudc trieong hop khéng diroc hod gidi, khong tién

hanh hod gidi, doi thoai dwoc theo quy dinh cia Bé ludt T tung dan s, Ludt T4 tung hanh
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chinh. Tuy nhién, do dic thu cua hoa giai tai toa &n 12 mot thu tuc tién t6 tung nén diéu khoan

nay chua thuc sy day du va chinh xac vi:

- Thua nhit, Biéu 16 khoan 4 chi ding vai truong hop nhitng vu &n dan su khong duoc hoa
giai theo quy dinh tai Piéu 206 caa BLTTDS. Con cac truong hop khong tién hanh hoa
giai duoc theo Piéu 207 BLTTDS® hoic khong dbi thoai duoc theo Diéu 135 Luat td
tung hanh chinh® thi khéng phu hop véi Biéu khoan nay vi hoa giai, d6i thoai tai toa 1a
tha tuc tién t tung nén vao thoi diém bat dau hoa giai, duong su chwa duoc triéu tap va
do d6 khong thé xac dinh duoc cac truong hop nhu quy dinh tai Biéu 207 BLTTDS hoic
diéu 135 Luat t tung hanh chinh.

- Thi hai, trong cac vu 4n lién quan dén gié tri tai san, dac biét trong nhiéu vu &n kinh
doanh thuwong mai, dé phong tranh trudng hop bén c6 nghia vu tau tan tai san hoac trén
tranh nghia vu, bén khai kién c6 thé dong thoi nop don yéu cau ap dung bién phap khan
cap tam thoi cung vai Pon khoi kién. Bén canh do, ciing c6 nhimng trudng hop khi tha
tuc hoa giai tai toa dang duoc tién hanh thi mot bén c6 nhu cu &p dung bién phap khan

cap tam thoi. Trong trudng hop ndy, do tinh cip béach caa vu viéc va do Hoa giai vién,

15 pidu 207 BLTTDS. Nhitng vu 4n dan sy khong tién hanh hoa giai dwoc
1. Bi don, ngudi ¢6 quyén loi, nghia vu lién quan di dugc Toa én triéu tap hop 18 I4n thir hai ma van ¢é tinh véng mat.
2. Puong sy khdng thé tham gia hoa giai duoc vi ¢ 1y do chinh dang.
3. Puong su 12 vo hoic chdng trong vu 4n ly hén 1a ngudi méat nang lyc hanh vi dan sy.
4. Mot trong cac duong su dé nghi khong tién hanh hoa giai.

16 pidu 135. Nhitng vu 4n hanh chinh khéng tién hanh déi thoai dwoc

1. Nguoi }(h(")'i kién, nguoi bi kién, ngudi cd quyén loi, nghia vu lién quan da dugc Toa an triéu tap hop 1¢ lan thir hai
ma van co0 tinh vang mat.

2. Puong su khong thé tham gia ddi thoai dwoc vi co 1y do chinh dang.

3. Cac bén duong sy thong nhat d& nghi khong tién hanh ddi thoai.
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Déi thoai vién khong c6 thim quyén &p dung bién phap khan cap tam thoi, Toa an can
phai thu ly hd so dé xem xét ludn chtr khéng can thiét phai qua thu tuc hoa giai, d6i thoai.
Do d6, ching t6i d& xuat stra doi diéu khoan vé cac truong hop khong duoc hoa giai dbi

thoai nhu sau:

Diéu 16. Trinh tw nhan, phan cong, xi Iy don khdéi kién, don yéu cau tai Tda an

4. Trong thoi han 05 ngay 1am viéc, ké tir ngdy dwroc phan cong, Tham phan lam
cong tac hoa gidi, doi thoai xem xét don khdi Kién, don yéu cau, phan cong Hoa
gidi vién, Paéi thogi vién trong danh sach cia Toa dn minh dé tién hanh hoa gidi,
doi thogi va thdng bao cho cé&c bén lién quan biét khi khéng roi vao mét trong céc

trwong hop sau day:
a) Khéng thugc tham quyén gidi quyét ciia Toa an;

b) Thudc trwong hop vu an dan sw khéng dwgc hoa gidi quy dinh tai Piéu 206

ciia Bg ludt té tung dan su.

¢) Ngwoi khai kién ngp Pon yéu cdu &p dung bién phap khan cap tam thei kém
theo Don khai kién.

5. Sau khi nhédn duwroc thdng bao cuia Toa an vé viéc tién hanh hoa gidi, déi thoai,
Néu mét trong cdc bén khéng dong y hoa gidi, doi thogi thi thong bao y kién cua
minh cho Tda an biét.

6. Déi Véi vu viéc khong thude trieong hop quy dinh tai khodn 4 Diéu nay hodc
thugc trieong hop quy dinh tai khodn 5 Piéu ndy hodc mét trong cac bén co yéu
cau ap dung bién phap khan cap tam theéi, Tham phan lam cong tac hoa gidi, doi
thogi b4o c&o Chdnh dn Toa dn dé phan cong Tham phan xem xét, gigi quyét vu

Viéc theo quy dinh ciia Bé lugt Té tung dan si, Ludt Té tung hanh chinh.
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1.2. ROt ngdn thoi gian giai quyét tranh chip bang viéc cho phép céc bén tranh chip lya

chon tién hanh hoa giai tién té tung hoic hoa giai trong té tung

Hoa giai, d6i thoai tién t6 tung va hoa giai, ddi thoai trong t tung mic du do hai dbi twong
khéc nhau tién hanh (Hoa giai vién — Déi thoai vién hodc Tham phan) nhung muc dich chung
déu 1a hd trg cac bén dat dugc thoa thuan dé giai quyét tranh chap. Vi vay, néu nhu hoa giai,
dbi thoai tién té tung da duoc tién hanh ma cac bén vin khong duoc thoa thuan thi rat kho
ho ¢6 thé dat duoc thoa thuan trong tha tuc hoa giai tién hanh tai toa. Vi vay, c6 mot cau hoi
dit ra 1a néu vu an da duoc tién hanh tha tuc hoa giai, dbi thoai tién té tung boi hoa giai vién,
dbi thoai vién thi khi thu Iy vu an tham phan ¢ tiép tuc tién hanh hoa giai theo quy dinh tai
Diéu 10 va Diéu 205 cua BLTTDS hoic Diéu 10 va Diéu 134 cua Luat t6 tung hanh chinh

nira hay khong?

Du thao 2 ngay 29 thang 3 ndm 2019 di xir Iy dwoc van dé nay véi thi tuc cong nhan thuan
tinh ly hon, theo dé, tham phéan khéng phai tién hanh thu tuc hoa giai theo quy dinh tai Biéu
397 cua BLTTDS véi vu viéc cong nhan thuan tinh ly hon. Tuy nhién, Dy thao gan day da
bo toan bo phan nay va theo d6 tao nén maot 16 hdng 16n trong viéc xt Iy mdi quan hé giira
hoa giai, d6i thoai tién t6 tung va hoa giai, d6i thoai trong tb tung tai Toa an. Theo quy dinh
cua Dy thao hién tai va phu hop vai BLTTDS thi vai cac vu an da dugc hoa giai tai toa an
nhung khong thanh thi thim phan thu ly hd so van phai té chic hoa giai trong qua trinh
chuan bi xét xtr so tham nhur 1a mét thu tuc bat budc trudc khi ma phién toa so tham. Van dé
nay da duoc néu Ién va gay tranh luan rat nhiéu tai cac khoa tap huan cho hoa giai vién, dbi

thoai vién duoc t6 chuc bai Toa &n nhan dan tdi cao.

Thoi gian va chi phi giai quyét tranh chap 1a mot vin dé dic biét quan trong va nhan duoc
su quan tdm dic biét cua cac Doanh nghiép vi thoi gian giai quyét tranh chip s& anh huong
dén chi s Thuc hién Hop dong (Enforcing Contract), lién quan dén thoi gian va chi phi giai

quyét cac tranh chip thwong mai va chat luong cia cac quy trinh t tung, 1a mot chi s dé
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danh gi4 nang lyc kinh doanh cua doanh nghiép theo B&o cao vé Mai truong kinh doanh
(Doing Business) cua Ngan hang thé gigi World Bank'’. Chi sé nay ciing c¢6 gia tri quan
trong trong viéc danh gia méi truong dau tu dé thu hut dau tu nuwéc ngoai. Do do, néu cac
doanh nghiép da giai quyét tranh chap thdng qua hoa giai tai toa ma khong thanh tiép tuc tha
tuc té tung tai toa ma lai bugc phai trai qua giai doan hoa giai do tham phan tién hanh thi s&
kéo dai thoi gian giai quyét tranh chap va ton kém chi phi (chi phi luat su va cac chi phi

khac), diéu ndy anh huang nghiém trong dén chi sé Thuc hién Hop dong cua doanh nghiép.

Vi vay, dé giai quyét trinh trang thiéu sot hién tai, chiing toi cho rang nén b sung quy dinh
vé mién thu tuc hoa giai do thim phén tién hanh véi cac tranh chap da duoc tién hanh hoa
giai, di thoai tai toa trong giai doan tién té tung, cu thé nhu sau:
Diéu 28. Xur ly hoa gidi, déi thogi khéng thanh, khong tién hanh hoa gidi, doi
thoai dwoc
1. Triong hop hoa gidi, doi thogi khong thanh hogc khdng tién hanh hoa gidgi, doi
thoai dwoc quy dinh tai cac khodn 2, 3 va 4 Piéu 26 cia Lugt nay thi Hoa gidi vién,
Poi thogi vién chuyén don va tai liéu, ching cit kém theo cho Toa dn dé nhdn don
dé tien hanh xem xét, thu 1y vu viéc theo quy dinh ciia Bé lugt To tung dan s, Ludt
T6 tung hanh chinh, trir nhing tai liéu, ching ciz quy dinh tai khodn 3 Piéu 4 cua

Ludt nay.

Tham phdn da tham gia phién hop ghi nhdn két qua hoa gidi, doi thoai khéng dwroc

tham gia gidi quyét vu viéc dé theo thii tuc té tung dan s, té tung hanh chinh.

" Doing Business cla Ngén hang Thé gioi (WB) 1a Béo céo vé moi truong kinh doanh hang nam trong do danh gia cac quy dinh
6 tac dong truc tiép dén hoat dong kinh doanh tai 189 quéc gia va nén kmh té. Bao cdo dua ra cac ch1 tiéu dinh luong nham tinh
diém cac linh vuc hen quan dén moi tru'ong kinh doanh va so sanh trong mbi twong quan gitra cac qudc gia (nén kinh té) dwoc khao
sat. Trén co s& do, tdng hop thanh murc xép hang cho tng linh vye riéng 1¢ va mure xép hang tdng hop cho timg nude. Béo céo vé
Moi truong kinh doanh ctia Viét Nam nam 2019 co thé truy cép tai

https://www.doingbusiness.org/content/dam/doingBusiness/country/v/vietnam/VVNM.pdf
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2. Thoi han chuyén don la 03 ngay lam viéc, ké tir ngay ldp bién ban ghi nhdn két qud

hoa gidi, doi thogi khdng thanh hogc khdng tién hanh hoa gidi, dai thoai duroc.

3. Tham phan khong phadi tién hanh tha tuc hoa gidi theo quy dinh tai Diéu 205,
khodn 1 cia Bé lugt Té tung dan sw hodc thi tuc déi thoai theo quy dinh tai Piéu

134 Ludt té tung hanh chinh trir khi cac bén déu c6 yéu cau hoa gidi, doi thoai.

Diéu nay ciing pht hop véi Nguyén tic tu do, tu nguyén thoa thuan cta cac bén nhu da duoc
phan tich & trén ma van dam bao rat ngan qua trinh té tung do khéng phai lap lai buéc hoa

giai néu vu viéc khdng thé hoa giai, dbi thoai duoc.

2. Tao diéu kién cho cac bén tranh chép lwa chen hoa giai vién phu hop véi tranh chap

caa minh

Viéc cho phép cac bén duoc tu do lwa chon hoa giai vién, d6i thoai vién 1a pht hop Vi
nguyén tic tu do, tw nguyén thoa thuan cua cac bén, 1a mot nguyén tic co ban cua viéc giai
quyét tranh chap bang hoa giai nhu di dwoc dé cap & trén. Bén canh do, didu nay ciing dong
vai tro quan trong trong viéc tao nén hiéu qua cua hoa giai boi thong thuong cac bén sé ling
nghe va Iam theo nhitng huéng dan cua ngudi ma minh da tin tuéng, lya chon va mot hoa
giai vién c6 chuy&n mdn phi hop va ¢ ki nang hoa giai chac chic s& hd tro tich cuc dé cac

bén dat dugc thoa thuan hoa giai thanh.

Dé cac bén c6 co hoi lya chon dugc hoa giai vién, dbi thoai vién phi hop, Dy thao Luét nén
quy dinh rd rang co ché lya chon, thay doi hoa giai vién, ddi thoai vién dong thoi mé rong
pham vi cho phép hoa giai vién thuong mai, ngudi c6 chuyén mon va ki nang hoa giai tranh
chap kinh doanh thuong mai tham gia hoa giai, ddi thoai dé tang ty & hoa giai thanh d6i véi

tranh chap kinh doanh thuong mai. Cu thé nhu sau:

2.1. CoOng bé thong tin hoa gidi vién, déi thoai vién ciia Tod an va quy dinh cu thé thi tuc lua

chon, thay déi hoa gidi vién, di thogi vién
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Dé céc bén tranh chap c6 su lya chon hoa giai vién mot cach dung din, pha hop véi tranh
chap caa minh thi cac bén can duoc tiép can véi théng tin caa hoa giai vién, dbi thoai vién
va do d6, can phai c6 co ché cung cp thdng tin vé hoa giai vién. Cu thé, danh séch va théng
tin c& nhan, 1y lich chuy&n mon cua cac Hoa giai vién, d6i thoai vién can duoc cdng bd cong
khai tai tru s¢ tod &n hoic cong thong tin dién tir cia Toa an dé cac bén tham gia hoa giai co

thé tiép can va lya chon hoa giai vién, d6i thoai vién ma minh can.

Mic du trong Du thao di co quy dinh cho phép cac bén tu do lua chon Hoa giai vién, dbi
thoai vién, tuy nhién, vi hoa giai vién, d6i thoai vién trong viéc hoa giai tai toa an nam dudi
su gidm sat cua Toa an nén néu khong c6 co ché cong b thong tin vé Hoa giai vién, dbi
thoai vién thi cac bén cling khong thé tiép can dugc thong tin vé Hoa giai vién, ddi thoai vién
dé lua chon. Bén canh d6, Dy thao Luat chi quy dinh cac bén cé quyén lwa chon va/hoic
thay thé hoa giai vién, ddi thoai vién nhung khéng c6 quy dinh cu thé vé viéc cac bén co thé
thuc hién quyén nay nhu thé ndo. Vi vay, chung t6i dé xuat quy dinh cu thé vé viéc chi dinh

hoa giai vién, di thoai vién nhu sau:

Dw thao

Pé xuit sira doi

Diéu 9. Quyen, nghia vu ciia cac bén tham
gia hoa gidi, déi thoai:

1. Cac bén tham gia hoa gidi, doi thogi co
quyén sau day:

d) Lwa chon, d@é ngh; thay doi Hoa gidi vién,
Poéi thogi vién theo quy dinh cia Ludt nay;

Diéu 9. Quyén, nghia vu ciia cac bén tham
gia hoa gidi, déi thoai:

1. Cac bén tham gia hoa gidi, doi thogi co
quyén sau day:

d) Lwa chon, d@é nghi thay doi Hoa gidi vién,
Poi thoai vién theo quy dinh cia Lugt nay;
Néu céc bén co lwa chen chi dinh Hoa gidi
vién, Péi thogi vién thi phdi ghi rd tén cia
Hoa gidgi vién, Déi thoai vién dwoc chon

trong Don khai Kiégn hogc phdi dwec lap
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thanh van bdn riéng dinh kem Don khaoi

Kién.

Diéu 16. Trinh tw nh@n, phan cong, xi ly
don khéi Kign, don yéu cau tai Toa an:

4. Trong thoi han 05 ngay lam viéc, ké tir
ngay dwoc phan cdng, Tham phan lam cong
tac hoa gidgi, doi thoai xem xét don khoi
kién, don yéu cau, phan cong Hoa gidi vién,
Do thogi vién trong danh sach cia Toa an
minh dé tién hanh hoa gidi, doi thoai va
thong bao cho cac bén lién quan biét khi cd
i cde diéu Kién sau day:

[...]

5. Sau khi nhdn dwoc thdng béo cua Toa an
vé viéc tién hanh hoa gidi, doi thogi, néu
Mét trong cdc bén khéng dong y hoa gidi,
doi thogi thi thong bao y kién ciza minh cho

Toa an biét.

Diéu 16. Trinh tee nhdn, phan cong, xi ly
don khéi Kign, don yéu cau tgi Toa an:

4. Trong thoi han 05 ngay lam viéc, ké tir
ngay dwoc phan cdng, Tham phan lam cong
tac hoa gidgi, doi thoai xem xét don khoi
kién, don yéu cau, phan cong Hoa gidi vién,
Poi thogi vién trong danh sach cia Toa an
minh dé tién hanh hoa gidi, doi thoai va
thong bao cho cac bén lién quan biét khi cd
i cde diéu Kién sau day:

[.]

Trong trwong hop bén khei kién co lwa
chen Hoa gidi vién, di thoai vién thi Toa
an phan cong Hoa gidgi vién, Poi thogi vién
dwoc lya chon d@é tién hanh hoa gidi trir
trwong hop Hoa gidi vién tir chéi hoa gidi
theo cin cik tai Diéu 14 khodn 1 cia Lugt
nay.

5. Sau khi nhdn dwoc thdng bao cua Toa an
vé viéc tién hanh hoa gidi, doi thogi, néu
Mét trong cdc bén khéng dong Y hoa gidi,
doi thogi thi thdng bao y kién ciza minh cho
Toa &n biét.

B dzung.nguyen@adr.com.vn / arbitrator nguyen@gmail.com

@ www.adr.com.vn

Q Level 46, Bitexeo Financial Tower,No. 2 Hai Trieu Street,
Ben Nghe Ward, District 1, Ho Chi Minh City, Vietnam




ADR VIETNAM CHAMBERS LLC

INDEPENDENT ARBITRATORS & MEDIATORS ———

Néu mét trong cac bén khong chdp nhdn
Hoa gidi vién, Péi thogi vién dwec Tod an
phan cdng thi c6 thé yéu cau thay doi Hoa
gidgi vién, Péi thoai vién. Tham phan lam
cong tac hoa gidi, déi thogi xem xét yéu
cau thay dai Hoa gidi vién, Poi thoai vién
va ra quyét dinh chdp nhgn hogc khong
chdp nhdn thay d@éi Hoa gidi vién, Déi

thogi vién trong vong 03 ngay lam viéc.

2.2. Tao diéu Kién d@é Trung tdm hoa gidi thwong mai va hod gidi vién thwong mai tién hanh

hoa gidi tai Tod &n dé ting 1y 1¢ hoa gidi thanh tranh chdp kinh doanh thwong mai

a. NAang cao kj ning hoa gidi ciia cac hoa gidgi vién tién hanh hoa gidgi tranh chap kinh

doanh thuwong mai

Cac Du thao trude day cua Luat dat ra van dé vé viéc thanh 1ap mét loai hinh t6 chic méi 1a
Trung tdm Hoa giai, d6i thoai do Chanh &n toa 4n nhan dan téi cao quyét dinh, truc thudc su
quan ly cua Toa &n nhan dan ciing cap. Loai hinh td chuc nay kha phuc tap vi (i) Giam déc
trung tdm phai do chanh an hoac phé chanh an kiém nhiém nhung (ii) nhan sy cua trung tam
lai khéng phai 1a bién ché cua nganh toa an (cac Hoa giai vién, Déi thoai vién).

Nhan thiy duoc tinh chat phutc tap cia To chac ndy, tai Du thao méi nhat nay di loai bo
hoan toan quy dinh vé Trung tdm Hoa giai, ddi thoai tai Toa an. Theo d6, Hoa giai vién, ddi
thoai vién du diéu kién theo quy dinh cua Luat c6 thé dang ky tai Toa an dé dé nghi bo nhiém
va s& duogc lya chon boi Chanh an Toa &n nhan dan cap tinh va dé nghi Chéanh &n Toa an
nhan dan t6i cao xem xét bd nhiém.

Mic di ca Hoa giai vién, Déi thoai vién tai Toa an va Hoa giai vién thuong mai déu phai

dap tng nhitng tiéu chuan theo phap luat tuong tmg va nhin chung déu 1a nhing tiéu chuan
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rat cao. Tuy nhién, Dy luat uu tién s dung cac chuc danh tu phap da nghi huu c6 kinh
nghiém thuc tién nhiéu hon va khéng dé cao ki nang hoa giai. Theo md hinh hoa giai trong
t6 tung truyén théng, Tham phan (dong vai tro 1a ngudi hoa giai) thuong giai thich phap luat
cho cac bén, chi ra bén nao ding bén nao sai dé tir d6 cac bén co thé dat duoc thoa thuan.
Nguoc lai, d6i voi Hoa giai vién thwong mai, k¥ ning hoa giai 1a mot yéu té v cuing quan
trong bai hoa giai vién khdng nhitng can phai cé kién thirc chuyén mén ma hoa giai vién con
can phai khuyén khich va trg gitp cac bén tim ra mot giai phap mang tinh thuc té ma tat ca
céc bén lién quan déu c6 thé chap nhan sau khi xem xét, nghién ctu nhitng loi ich va nhu
cau cua ho diéu nay doi hoi Hoa giai vién thuong mai phai c6 nhitng ky ning hoa giai chuyén
nghiép thi méi cé thé két ndi va g& dugc nhitng khic méc cua cac bén chir khong chi 12 giai
thich phép luat hay dinh hudng cho céac bén tranh chap.

Vi vay, Du thao can d& cao tiéu chuan vé ki ning hoa giai, chang han nhu trong Du thao
Luat di co quy dinh Hoa giai vién, ddi thoai vién phai c6 ching chi bdi dudng nghiép vu
hoa giai, d6i thoai cua Toa an (Piéu 10 khoan 1 diém &), ngoai ra cac chung chi dao tao
nghiép vu hod giai vién thuvong mai cling c6 thé duoc chap nhan dbi véi cac Hoa giai vién
tién hanh hoa giai cac tranh chap kinh doanh thuong mai. Piéu ndy sé tao co hdi cho cac hoa
giai vién thuong mai dugc tham gia hoa giai cac tranh chap tai toa va s& gop phan ting ty 1é
hoa giai thanh cdng cac tranh chéap kinh doanh thuong mai tai tod.

b.  Tao diéu kién dé cac trung tdm hod gidi thwong mai tién hanh hoa gidi tranh chdap kinh

doanh thirong mai tai Toa

Céc Trung tdm Hoa giai thuong mai dugc thanh Iap theo Nghi dinh Hoa giai thwong mai da
c6 nhitng hoat dong khé tich cuc. Cu thé, theo sb lidu cia Bo Tu phap, hoa giai ngoai tb tung

dat két qua thanh cdng t6i 80,06%*8. Hon nita, Hoa giai vién thuong mai tai cac Trung tam

18 Cong vin s6 1163/BTP-PBGDPL ngay 05-4-2019 ciia Bo Tu phap vé viéc cung cép thong tin vé thyc tién thi hanh phép luat vé
hoa giai ¢ co s¢ va hoa giai thuong mai.
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hoa giai thwong mai ciing phai dat dugc nhirng tiéu chuan rat cao va duoc lya chon va giam
s&t boi cac Trung tam hoa giai thwong mai. Hon nita, twong tu nhu hoa giai vién hay dbi
thoai vién, Hoa giai vién thuong mai, do tinh chat nghé nghiép dic th, nén khéng phai 1a
nhan vién trong bién ché theo cach hiéu truyén théng cua Toa &n hay cua bat c trung tam
hoa giai thuong mai ndo. Do d6, khéng nén cé bat ky gisi han hanh nghé nao &p dung cho
hoa giai vién, ddi thoai vién. Ching toi ing ho quan diém mé rong pham vi tham quyén hoa
giai, d6i thoai cuia cac Hoa giai vién, D4i thoai vién cua Toa &n theo Dy luat nay khdng chi
dbi véi nhitng tranh chap dan sy, khiéu kién hanh chinh thudc tham quyén giai quyét cua
Toa 4n ma cd don khoi kién, don yéu cau Toa an giai quyét theo quy dinh cia BLTTDS,
Lu4t T4 tung hanh chinh ma ap dung ca di voi nhiing truong hop tranh chap dan sy, khiéu
kién hanh chinh thudc tham quyén giai quyét caa Toa an nhung cac bén chua lra chon khai
kién ma lya chon ngay co ché hoa giai, doi thoai tai Toa an. Quy dinh theo huéng nay thé
hién ding tinh than khi d& nghi xay dung du &n Luat, d6 1a xay dung co ché phap ly méi dé
céc bén lya chon giai quyét tranh chap bang hoa giai, ddi thoai; dong thai, khdng chong
chéo, mau thuan véi céc co ché phap Iy hién hanh. Diéu nay ciing tao cho c4c bén tranh chap
c6 nhiéu hon cac co hoi lya chon cac co ché giai quyét tranh chdp ma minh mong muén, phu
hop véi dic thi caa tirng loai tranh chip va kha ning kinh té ciia cac bén tranh chap.

Bén canh d6, ching t6i ciing co dé xuat rang ddi véi cac dia ban trung tam d6 thi nhu Ha
Noi va Thanh phd H6 Chi Minh noi d4 c6 trung tam hoa giai thwong mai duoc thanh 1ap hop
phap thi cac trung tm d6 ciing cd thé tham gia hoat dong hoa giai, d6i thoai tai Toa an. Dé
dam bao chét luong ddng déu cua doi ngii Hoa giai vién, ddi thoai vién dong thoi van bao
dam su gidm sat cuia Toa 4n nhan dan tdi cao ddi véi cac Hoa giai vién, ddi thoai vién, Hoa
giai vién trong danh sach cua Trung tm Hoa giai thuwong mai tham gia hoa giai tranh chap
kinh doanh thuwong mai tai Toa an ciing phai dugc Chanh an toa an nhan dan téi cao phé

duyét twong tu nhu ddi véi Hoa giai vién, déi thoai vién cua Toa an.

3. Pam bio két qua hoa giai thanh tai Toa an c6 hiéu luc va c6 thé thi hanh dwoc
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Kha ning thi hanh cua két qua hoa giai (thoa thuan hoa giai thanh) ludn 13 van dé quan tam
hang dau caa Doanh nghiép khi tién hanh giai quyét tranh chap bang hoa giai. Vé ban chat,
theo quy dinh tai Diéu 15 cua Luat mau UNCITRAL, thoa thuan hoa giai thanh c6 gia tri
rang budc cac bén tranh chap va c6 thé thi hanh duoc'®. Tuy nhién, viéc thi hanh nay hoan
toan phu thudc vao tinh tu nguyén cua cac bén. Do d6, cAn mét co ché dé dam bao rang néu
mot bén khong tu nguyén thi hanh thoa thuan hoa giai thanh thi bén con lai van cd thé yéu
cdu co quan c6 chic ning cudng ché thi hanh theo quy dinh cua phap luat. P6 1a 1i do ra doi
ciia Cong udc Singapore vé Hoa giai. Bon dau xu thé nay, BLTTDS 2015 di quy dinh viéc
cdng nhan va cho thi hanh két qua hoa giai thanh ngoai toa an (Chuong XXXIII). Chuong
nay duoc &p dung véi két qua hoa giai thanh ngoai Toa 4n, duoc hiéu 1a viéc hoa giai khong
do tham phén tién hanh theo trinh ty, tha tuc té tung dan su. Ddi véi hoa giai tai toa an tién
hanh boi Hoa giai vién cua Toa 4n, Diéu 26 Dy thao Luat Hoa giai, ddi thoai tai toa an ciing
quy dinh mot co ché cong nhan két qua hoa giai thanh, d6i thoai thanh tuong tu nhu co ché
tai Chuong XXXIII. Tuy nhién, dé co ché nay thuc sy hiéu qua, ching téi ¢ mot sé gop y

nhu sau:

3.1. Théng nhét tha tuc cong nhan két qua hod gigi thanh theo BLTTDS va Lugt Hoa gidi,

ddi thoai tai Tod an

Vé co ban, diéu kién dé Toa &n ra quyét dinh cong nhan két qua hoa giai thanh, di thoai
thanh tai Diéu 26 khoan 1 caa Du thao ciing giong nhu diéu kién tai Diéu 417 cua BLTTDS
vé cong nhan két qua hoa giai thanh ngoai toa an. Tuy nhién, Diéu 26 khoan 1 cua Dy thao
da tao ra mot “tha tuc rGt gon” &p dung riéng cho hoa giai thanh, ddi thoai thanh tai toa an.
Diéu nay sé tao ra nhiéu van dé phap ly phic tap hon dbi véi thim phan cua Toa an khi phai
xem xét thém moét trinh tu, tha tuc t tung méi khong duge quy dinh tai BLTTDS.

19 Article 15 UNCITRAL Model Law. Binding and enforceable nature of settlement agreements
If the parties conclude an agreement settling a dispute, that settlement agreement is binding and enforceable.

€, +(84) 903 807 376

B dzung.nguyen@adr.com.vn / arbitrator nguyen@gmail.com

& www.adr.com.vn

Q Level 46, Bitexeo Financial Tower,No. 2 Hai Trieu Street,
Ben Nghe Ward, District 1, Ho Chi Minh City, Vietnam



ADR VIETNAM CHAMBERS LLC

INDEPENDENT ARBITRATORS & MEDIATORS ———

Dé dam bao tinh théng nhit cua phap luat té tung dan sy ma van bao luu duoc tinh dic tha
cua loai viéc hoa giai, d6i thoai tai Toa an, can xay dung co ché théng nhat trong viéc cong
nhan két qua hoa giai thanh gitta Luat Hoa giai, i thoai tai Toa an voi BLTTDS hién hanh.

Theo d6, chung toi c6 dé xuat nhu sau:

- Pbi véi cac vu viée 6 lién quan dén mdi quan hé nhan than, dac biét loai viéc cdng nhan
thuan tinh ly hén, do dac thu caa vu viéc can xir Iy nhanh chdng, tao hiéu qua cho hoat
dong hoa giai tai Toa &n%, viéc cong nhan két qua hoa giai thanh trong thai han 05 ngay
nhu duoc quy dinh tai Diéu 26 khoan 1 cua Du thao hién nay la hop 1y, dam bao su

nhanh chdng cua thu tuc nay, phu hop vai loai viéc hon nhan gia dinh.

- Péi véi cac loai viéc khéc, ngoai viéc hon nhéan gia dinh, thu tuc cdng nhan két qua hoa
giai thanh nén dugc thuc hién nhu tai quy dinh chung tai Chuwong XXXIII cua BLTTDS
boi dbi véi nhitng vu viéc co tinh chat phuc tap, Tham phan duoc phan cong tham gia
viéc hoa giai can phai tién hanh kiém tra chiing cu, ciing nhu nghién ctu hd so vu viéc
trude khi quyét dinh céng nhan két qua hoa giai thanh, ddi thoai thanh va do d6 thai han
05 ngay nhu quy dinh hién tai tai Diéu 26 khoan 1 caa Du thao la khdng hop 1y va khdng

du dé tham phan c6 thé xem xét va danh gia vu viéc mot cach ky ludng.

3.2. X ly két hoa gidi thanh néu c6 phat hién Hoa gidi vién, déi thoai vién khong vé tu khdich

guan trong qua trinh tién hanh hoa gidi, ddi thoai

Mic du D thao luat da thé hién duoc quy dinh vé tinh doc 1ap, khach quan caa Hoa giai
vién, D4i thoai vién trong qua trinh thuc hién hoa giai, ddi thoai va du liéu va xir Iy mot duwoc
truong hop phét hién ra Hoa giai vién, D4i thoai vién vi pham nghia vu doc 1ap khéch quan

sau khi quy trinh hoa giai da két thuc va di c6 thoa thuan hoa giai thanh giita cac bén??,

20 |_oai viéc hon nhan gia dinh chiém da phan loai viéc dat két qua hoa giai cao tai tod an. Theo bao cao Két qua thuc hién thi diém
dé an hoa giai, dbi thoai tai Hai Phong ngay 5/10/2018, trén tong sé 1827 vy hoa giai thanh, déi thoai thanh c6 1606 vu 1a tranh
chép vé hon nhan gia dinh.

21 Trong trudng hop, thoa thuan hoa giai thanh giita cac bén da dwoc cdng nhan bing Quyét dinh cdng nhan két qua hoa giai thanh,
dbi thoai thanh theo Didu 26 cua Dy thao Luat thi van c6 thé xir Iy theo Quy dinh tai Didu 26 khoan 5 ctia Du thao: “Quyét dinh
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nhung van con thiéu st trong viéc xir 1y truong hop phat hién ra Hoa giai vién, Déi thoai
vién khong vo tu, khach quan khi két qua hoa giai thanh chua dugc cdng nhan boi quyét

dinh cua Toa an.

Theo phép luat qudc té, tinh vo tu khach quan cua hoa giai vién, di thoai vién can phai duoc
dam bao xuyén sudt trong qua trinh tién hanh hoa giai. Cu thé, Luat mau UNCITRAL doi
hoi viéc hoa giai vién phai doc 1ap va khach quan tir khi duoc chi dinh (Piéu 6 khoan 4 va
khoan 5 Luat Mau??). Tham chi khi quéa trinh hoa giai da két thiic bang maot thoa thuan hoa
giai thanh thi thoa thuan d6 van c6 thé bi tir chdi cdng nhan va cho thi hanh néu cé sai pham
nghiém trong ctia hoa giai vién vé cac tiéu chuan cua hoa giai vién (Piéu 19 khoan 1 diém e
va f cua Luat Mau UNCITRAL?Z va Piéu 5 khoan 1 diém e va f ciia Cong wdc Singapore).

Vi vay, dé phi hop voi phéap luat quéc té, ching t6i dé xuat bo sung nhu sau:

Diéu 26. Quyét dinh cong nhdn két qud hoa gidi thanh, déi thoai thanh

cdng nhdn két qua hoa gidi thanh, doi thogi thanh co thé bj khang nghi theo thii tuc gidm doc tham, tai tham néu cé can cit cho
rang néi dung cac bén théa thugn, thang nhdt 1a do by lira déi, de doa, cuwéng ép hodc vi pham diéu cam cia ludt, trai dao dirc X4
hgi, tron tranh nghia vu doi véi Nha nwéc, xam pham quyén, loi ich hop phap ciia co quan, 16 chitc, c& nhan khac™ vi viéc Hoa
gii vién, i thoai vién khéng doc 1ap, khach quan c6 thé khién mot trong cac bén ki két thoa thuan hoa giai thanh trong tinh trang
bi lra dbi hodc cudng ép.

22 Article 6. Number and appointment of mediators

4. In recommending or appointing individuals to act as mediator, the institution or person shall have regard to such
considerations as are likely to secure the appointment of an independent and impartial mediator and, where appropriate,
shall take into account the advisability of appointing a mediator of a nationality other than the nationalities of the parties.
5. When a person is approached in connection with his or her possible appointment as mediator, he or she shall disclose
any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence. A mediator, from
the time of his or her appointment and throughout the mediation proceedings, shall without delay disclose any such
circumstances to the parties unless they have already been informed of them by him or her.

2 Article 19. Grounds for refusing to grant relief
1. The competent authority of this State may refuse to grant relief at the request of the party against whom the relief is
sought only if that party furnishes to the competent authority proof that:
(e) There was a serious breach by the mediator of standards applicable to the mediator or the mediation without which
breach that party would not have entered into the settlement agreement; or

(f) There was a failure by the mediator to disclose to the parties circumstances that raise justifiable doubts as to the
mediator’s impartiality or independence and such failure to disclose had a material impact or undue influence on a party
without which failure that party would not have entered into the settlement agreement.
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1. Tham phdn da ky xdc nhdn vao bién ban ghi nhén két qua hoa gidgi, doi thoai ra
quyét dinh cong nhdn két qua hoa gidi thanh, ddi thogi thanh khi ¢é di cde diéu

kién sau:
a) Cac bén tham gia hoa gidi, déi thoai c¢é day dii nang luc hanh vi dan su;

b) Cac bén tham gia hoa gidi, doi thoai la nguoi ¢6 quyén, nghia vu doi Véi ngi
dung thsa thudn, thong nhdr. Trirong hop néi dung thoa thudn, théng nhat lién

quan dén quyén, nghia vu Ciia nguwoi thir ba thi phdi diroc nguwoi thir ba dong y;

¢) Néi dung théa thudn, théng nhdt cuia cac bén 14 hoan toan tw nguyén, khong vi
pham diéu cam cua ludt, khong trai dao dirc xa hgi, khong nham trén tranh nghia

Vi V&i Nha nwéc hode co quan, té chirc, cd nhan khac.

2. Toa &n c6 thé ra quyét dinh tir chéi cong nhan két qua hoa gidgi thanh néu co

ching cir chieng minh rang:

a. Co vi pham nghiém treng cia hoa gidgi vien ma néu khéng co vi pham d6 thi

mét bén @4 khong ky két théa thu@n hoa gidgi thanh; hogc
b. Hoa gidi vién da khdng déc ldp, vo tw va khach quan trong qua trinh hoa
gidi c6 tac déng dén mgt bén ma néu khong co tac dong d@6 cia hoa gidi
vién thi bén do da khéng ky két thod thugn hoa gidi thanh.
4. M@t s6 luu y trong truong hep tranh chap c6 yéu té nwéc ngoai

4.1. Pdam bdo quyén dwoc tien hanh hoa gidi tai Tod trong trwong hop dwong sw ¢ nwéc ngoai

Trong qué trinh thi diém viéc hoa giai, ddi thoai tai toa da xay ra mot trudng hop rat phd
bién 13 khi Nguyén don nop don khai kién va Pon khoi kién duoc chuyén sang Trung tam

Hoa giai, dbi thoai tai Toa an da xu ly theo thu tuc. Tuy nhién, vi Bi don 1a phap nhan hozc
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c4 nhan nudc ngoai va vi Trung tam Hoa giai, d6i thoai khdng c6 chirc niang tong dat tai liu
ra nudc ngoai nén khong thé triéu tap duoc Bi don tham gia hoa giai. Trong truong hop do,
Nguyén don di phai 1am lam don xin mién hoa giai tai toa dé Trung tdm Hoa giai, ddi thoai
chuyén don vé cho Toa an thy ly mic du Nguyén don van mong mudn duoc hoa giai. Diéu

nay chua hé duoc xir Iy tai Dy thao Luat Hoa giai, di thoai tai toa &n.

Theo Dur thao hién tai cua Luat, viéc hoa giai, ddi thoai tai Toa &n s& dugc tién hanh boi Toa
an chir khong phai do Trung tdm Hoa giai, d6i thoai tai Toa &n thuc hién. Do dé, chung toi
dé xuat rang trong cac truong hop duong su ¢ nuwdc ngoai va can phai tong dat théng bao ra
nuéc ngoai, Toa an s& thuc hién thi tuc tong dat theo quy dinh tai Diéu 474 cua BLTTDS.
Trong trudng hop viéc tong dat that bai (theo quy dinh tai Diéu 474 khoan 3 cua BLTTDS),
Hoa giai vién s& chuyén lai hd so dé Toa &n thu Iy theo tha tuc thong thudng.

Luu v vé khd néng thi hanh ciia thod thugn hod qidgi thanh theo Cong wéc Singapore

Déi véi céc tranh chap c6 yéu t nudc ngoai, cac bén tranh chap d6i khi khong chi mudn thi
hanh thoa thuan hoa giai thanh tai Viét Nam ma trong treong hop bén cé nghia vu la bén
nudc ngoai, cac doanh nghiép Viét Nam c6 thé mong mudn thi hanh thoa thuan hoa giai
thanh tai nuedc ma bén c6 nghia vu ¢ tai san hoac nguoc lai trong treong hop doanh nghiép
Viét Nam c6 nghia vu va c0 tai san tai nudc ngoai. Mac du Viét Nam chua phai la thanh vién
ctia Cong udc Singapore nhung doanh nghiép cua nude thanh vién Coéng wéc ndy van cé thé
dem két qua hoa giai thanh tai Viét Nam t6i Toa an nudc ho dé yéu cau cong nhan va cho
thi hanh. Tuy nhién, Piéu 1 khoan 3 cua Cong uéc Singapore quy dinh rang:
Diéu 1. Pham vi &p dung:
3. Cong woc sé khdng &p dung vai:
(@) Thod thugn hoa gidi thanh ma:
(i) Puoc phé chudn bgi toa &n hogc thanh Idp trong qué trinh té tung tai
toa an; va

(i) C6 kha nang thi hanh nhuw phan quyét cia Toa Gn nudc do;
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(b) Thod thudn hoa gidi thanh dwoc ghi nhdn va thi hanh nhw mét phan quyét trong

tai
Quy dinh nay caa Cong wudc nham loai bo su tring l1ap cia pham vi dp dung Cong uwdc
Singapore Vi 2 cong udce ra doi trude d6 1a (i) Cong wdc New York 1958 vé Cong nhan va
thi hanh phan quyét cua trong tai nudc ngoai va (i) Céng udc Hague vé Thoa thuan Lya
chon Toa &n vi nhitng thoa thuan hoa giai thanh thudc truong hop 3(a) sé dugc diéu chinh
boi Cong udc Hague va thoa thuan hoa giai thanh thude truong hop 3(b) sé duoc didu chinh
bai Cong udc New York.
Theo trudng hop quy dinh tai Diéu 1 khoan 3 diém a cua Cong udc Singapore, thoa thuan
hoa giai thanh dat duoc tir két qua hoa giai tién hanh tai tod an sé roi vao trudng hop loai trir
&p dung cua Cong udc Singapore vi mac di thi tuc hod giai tai tod &4n 1a mét thu tuc tién td
tung nhung né van nam trong quy trinh té tung va duoc tién hanh bai Toa 4an va duogc ghi
nhan bang Quyét dinh cdng nhan hoa giai thanh do Tham phén ban hanh.
Tuy nhién, Cong uéc Singapore khong loai trir két qua hoa giai thanh ngoai toa 4n duoc thyuc
hién theo Nghij dinh Hoa giai thuong mai. Ké ca trong trudng hop két qua hoa giai thanh
ngoai toa an da duoc Toa &n Viét Nam cong nhan. C4c bén van c6 thé dem thoa thuan hoa
giai thanh di xin cong nhan va thi hanh tai cac nude thanh vién Céng udc Singapore, tuy
nhién thu tuc d6 s& chi &p dung véi ban than thoa thuan d6 chir khdng ap dung véi Quyét

dinh cdng nhan cuaa Toa an.

KET LUAN

Hoa giai ndi chung va hoa giai thuong mai néi riéng dang 1a mot phuong thirc giai quyét
tranh chap méi va ngay cang nhan duoc nhiéu su quan tm caa cong déng doanh nghiép do
nhitng loi thé cua phuong thic giai quyét tranh chap ndy (nhanh chdng, bao mat thong tin,
giit gin mdi quan hé trong kinh doanh). Cuing véi hoa giai thuong mai, hoa giai tai toa an

duoc ky vong s& tré thanh mot phuong thirc giai quyét tranh chip hiéu qua nham giam nhe
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ganh ning caa Toa &n, rat ngin thoi gian giai quyét tranh chip, giam thiéu chi phi, nang cao
chi sb kinh doanh cua Doanh nghiép nham tao méi truong kinh doanh than thién hiéu qua,

thu hat nha dau tu nudc ngoai.

Tuy nhién, dé dat duoc muc tiéu do, viéc dau tién 1a can phai c6 mot co s¢ phap ly viing
chic, hiéu qua, théng nhat vai hé théng phap luat Viét Nam ndi chung va pha hop véi phap
luat ciing nhu théng 1& qudc té. Do dé, viéc xay dung Luat Hoa giai, i thoai tai Toa an,
dugc coi 1a vin ban phap luat chuyén sau diéu chinh viéc hoa giai, ddi thoai tai tod, s& dat
mot nén moéng quan trong cho viéc phat trién phuong thirc ndy tai Viét Nam. Viéc xay dung
mét van ban phép luat chuan myc phu hop vai phép luat quéc té s& gép phan ting cudng sy
tin tedng cta nha dau tu nudc ngoai vao nén tu phap cua Viét Nam. Hon nita, viéc hop chuan
ngay tir dau s& gitp tranh khoi nhitng viéc stra doi sau nay khi Viét Nam tham gia vao nhiing
diéu wéc qudc té lién quan dén linh vuc ndy boi mot khi da co su khac biét ngay tir dau thi
diéu nay s& an sau vao hé thong tu phap va sé rat kho dé sira d6i sau nay.

Véi muc tiéu nhu trén, chiing toi hi vong nhitng gép y trong tham luan nay s& hé tro cho viéc
xay dung mot van ban phap luat hiéu qua vira dat tinh théng nhat trong hé théng phap luat

Viét Nam va vira phi hop véi tiéu chuan quéc té.
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